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DIGEST:

11 Contention that procurement should have been
awarded on sole source basis to protester will
not be considered by GAO in abserce of fraud or
vilful misconduct by procurement or user personnel.

2. Composition of evaluation panel is matter pri-
warily within discretion of procuaving agency.
In absence of evidence of bias, thlire in noth-
Inc intrinsicall,"7rong with agency using same
panel which evaltited proposals for earlier phase
to evaluate proposals for subsequent phase of
program Moreover, fact that agency's program
monitor for p'iotester'm prior contract alrs
served on evaluation panel did not result in
conflict of interest.

3. Failure of some evaluators to document rationale
for each'scmor aa required by internal agency
inmtztceti6ns are deficiencies of form rather
than etstarice 'and do nrot, in themselves, indi-
cdte pboesmter's interests were prejudiced or
that selection should bc,'disturbed.

4. Where danger of tech iicl leveling through
detailed discussions exists, agency is not
required to discuss all inferior aspects of
otherwise: technically acceptable proposals
sad is justified in-limiting discussions to
areas needing clarification.

S. Contention that lack of objective standards for
evaluators tnecessarily results in unfair evalua-
tiona-is denied-where solicitation sets forth
in detail definitive evaluation criteria, mubori-
teria ard t;e maximum weights for each.

6. Protester whc pa; icipated without objection in
irregular course of action cannot be heard to
complain after decision is made to award contract



5-19,702

to competitor that protester was tmproperly
informed of its relative standing.

7. Propriety of technical *valiuatoras expressuon
of hope to user personnel that, for sake of con-
tinuity, award would go to protester which had F

performed predecessor contract, is questioned
because it could be construed 'a predisposition
in evaluation process. owver, much expression
of hope was not factual advice.

8. Natter involving possible misappropriation of
prourietary data by consultant relates to dis-
pute between two private parties and should
not be resolved by GAO.

The Washina'_on School of YPsychiatry (WSP) protests
the pending contract award by 'the Department of Health,
Education, and Welfare, (HEW) to Kirschner Associatsm, Inc.
(Kirscuhner) under request for proposals (REP) No. ASD-7-77.
WSP contends that its proposal was technically superior and
that other irregularities contaminated tVe proposal evalum-
tion procedure.

The solicitation requested firm fixed price offers to
provide technical assistance to various state agencies, in
establishing 'training programs on child abuse and neglect.
The RFP stated that technica. excellence would be the most
significant factor in belect'ing'the;'cbntractor, although
proposals we're .. to be fairly and reasonably priced Ti"'h-
nica]. evaluatfon criteria were met forth with weight tac-
tdras'on a scale. of 100 points. Of the 9 firms solicited,
4 submitted proposals and after clarifications, the pro-
posals of Kirsbhrier, with a technical score of 79.3, and
WSP, with a technical score of 77, were considered to be
within the competitive range. Telephonic negotiations
were conducted with both firms after which best and final
offers were requested. HEW proposes to make award to
Kirschner but is holding up the award pending resolution
of this protest.
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WsP which rformed the predeceusor contract con-
tends that by vMru of its general and specific' expert-
mnce ir1 the field of child abume, it la uniquely qualified
and should have been awarded a contract on a solia source
basis. However, in the abisince of fraud or wilful miscon-
duct by procurement or user personnel, this Offiietr will
not consider a protest based on an agency's failbure to pro-
cure on a mole source basis. American Safety Flight 8Zsy-
ttas. Inc., 5-189923, January r25 1978 78-1 CPE

WSP also contends that the failure to include poten-
tial consumers or non-federal perzidnnel on the 4valuation
panel (which consisted of three f'uderal employees) resulted
Ti an evaluation panel which was inherently unfair, unbal-
anced and unobjective. It states that all members of the
panel had previously met withJ'SP under adverse, circum-
stances. The record indicates this evaluation rivnel also
reviewed the proposals in 1976 for an earlier phase of
the program and that NSP received the contract. Prior to
the evaluation of the instant',piroiposala, at least two of
the panel members listened to an oral report of accom-
plishmentasby WSP under the previous contract. All panel
members found WSPe proposal technically acceptable for
this phase of the'jrogram. In the absence of any evidence
of unwarranted bias,' the composition of an evaluation
paael is a matter primarily within fhe discretion of the
procuring agency. Department of Labor Day Care Patents
Aosoc., 54 Coup. Gen.1035 (1975), 75-1 CPD 353. We are
aware of no requirement for participation of non-federal
employees in:evaluation of the prbposals involved here.
Compare Checchi and Comipany, 3-187983, April 4, 1977, 77-1
CPD:232. Moreover, we cannot conclude chat HEW's project
monitor on the previous contract shorild not have been
designated as an evaluator far thiru contract because of
conflict of interest. See Virgin Islande Business Asso-
ciation, Inc., B-186846, February It, 1977, 77-1 CPD 114.
Accordingly,-we do not question the composition of the
evaluation panel. Gloria G. Harris, B-188201, April 12,
1977, 77-1 CPD 255.

WSP contends that the failure of some of the evaluators
to comply strictly with written instructions for completion
of their a6ore sheets should'have invalidated all such score
sheets. This, it states, would have resulted in WSP receiv-
ing a higher rating than Kirschner based on the remaining
valid score sheets Specifically, WSP points to instances
where the score sheets contained no written rationale for
a score. HEW concedes that such instances did occur. The
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written instructions utate that no evaluation is accept-
able if the evaluator's written rationale is missing.
NEW contends, however, that the written instructions
consisted of an internal HEW instructional handout and,
as such, did not create or define any mubstantive rights
of the offerors.

We agree that much instructions concern internal
agency matters for the guidance of evaluators when xer-
caiing their individual judgments in rating pro gals.
They establish procedural goals toward which all evalua-
torn should strive. We note that these forus provided
definitive criteria for evaluating proposals and in our
opinion, the documentation deficiencies here are matters
of form rather than substance and do nijt, in themselves,
indicate that WSP'. interests were prejudiced or that the
selection should be disturbed.

WSP mtates that although the RIP Pspc if ied no pro-
posal format, its proposal was downgraded for 5 faAiluze-to
follow the RrP fotmat. Theirecord indicates :atone .of
the evaluators initially noied that WSP,¶su proposal did.
not follow the RFP format aAd that it contained no real
discussion of the purpose 51 probleus:-poued by the RFP.
The evaluation panel'., report, dated. July l, 1977, to the
contracting officer listed these factors as weaknemues.
The score' given to each compititor were toompomitem of the
initial evaluations-of each evaluator. Row ver, 'the con-
tracting officer, who Wit 'the source seiection.authority,
made his decision onl.y afftr reading the propdsals as well
as the panel's'report. He statem that he considered the
format remark to be criticism of form and not of content
and that the WSP proposal was poorly written. Thus,-it
appears that the contracting officer made his selection in
accordance with the RPP and did not accept without question
the panel's report.

it is the positio'n of WP that the agency should
have provided it with an oppoftunity to repond _to. all
questions raised by the evaluators' so that' it could have
improved its competitive standing. In effect, the'-prodtmter
believes that the agency should have discussed each area of
the WSP propomal receiving less than maximum points. However,
there is l.o requirement to discuss all inferior aspects of
an otherwise technically acceptable proposal. Whether a given *

inadequacy should be discussed is determined by the nature of
the inadequacy and the impact that its disclosure would have
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on the competitive process. Dnalectron Corprations
3-184203, March 10, 1976, 7 1611C. e I Cop.
aen. 621, 122 (1972), this Office stateds

"It is also unfair, we think, to help one
proposer through suaceusive rounds of dim-
aussions to bring his original inadequate
proposal up to the level of other adequate
proposals by pointing out thuse weaknesses
which were the result. of his own lack of dili-
gence, competence, or inventiveness in prepar-
ing his proposal."

We think this principle is eqt!dlly applicable to the. deter-
mination of the content and extent of discussions concerning
technically accptahle proposals. In this case, competition
was assured by two acceptable proposals within the competi-
tive range and the dange: of technical levelling through
detailed discussions was real. Under these circumstances,
we think the agency was justified in limiting its discus-
sions to those areas in which it needed clarifications.

WSP lso cCitends that a lack of objective staridards
to which evaluators are instructed to adhere necessarily
results in capricious and unfair evaluations. We assume
that the protester does not consider the evaluation cri-
teria set out in the solicitation to be sufficiently defin-
itive. The solicitation's evaluation weight factors are as
followel

'Evaluation Weight Factors: the technical proposal
shall be evaluated according to the stated criteria
using the weighting factors shown:

CRITERIA WEIGHT

l. Underet'anding of the Problem 40
and Technical Approach:
a. Understandiiag of the majo:
purposes, issues and problems
posed by RFP (15)
b. level of knowledge and
approach taken concerning review
and analytiu of existing training
programs, resources, materials and
literature concerning child abuse
and neglect; and the approach to
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developing agency plans as required
in Task I (10)
a. Approach that will be used in
providing on-site technical asi5-
tance to the designated agencies an
required in Task 2 (15)

2. Corporate Experience: 20
Prior experience in the following
areas is essential:
a. In organizations whose functions
relate to child development, child
welfare or protective serviems (4)
b. At the state and local level (2)
c. In rural and urban areas (2)
d. In health, mental health education
and law-enforcement agencies (6)
e. In designing and implementing
diroct traininq programs for professional
service delivery staff (6)

03. Qualificatione of Offeror's Person- 40
nel
a. Indicate the candidates for each
salaried part-time or coraultant position.
Each candidate's qualificutions past
experience and availability, shall be
measured (20)
b. Measure the range of professional
skills to implement this contract (should
include at a minimum):

1. Experience -in designing and delivering
training plans for state and local agency
staff in urban and rural areas (4)
"'2. Experience-in.designing and developing
practical documentation for use by and
guidance offutate and local agencies inter-
ested in implementing training programs (2)
"3 Experience in pilot testing of training
design anid evaluation (2)
m4 Experience-in providing technical
assistance in design, overall planning
and implementation to state and local
agencies (2)

c. Indicate yosition descriptions for all pro-
fessional positions, including consultant and
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the number of workdays by task to be expended
by the project manager and each additional
staff member or consultant (10)"

& propJsal evaluation must be conducted within the
bounds of the solicitation and the regulations and a fair
and reasonabile result *hbuld be its goal. However, the
negotiation T ji'Cess depends largely upon judgment, the
effective exzsrcise of which is not always susceptible to
the constraints of nondiscretionary standards. While the
judgments of the evaluators must be exercised fairly, dis-
passionately and in accordance with the announced criteria
and subcriterita in determining the merits of the proposals,
further constraints upon such judgments tend to defeat the
purpose of procuring by negotiation. In any event, we con-
sider the above quoted evaluation criteria to be sufficiently
definitive to permit a fair evaluation.

WSP further contends that one of the evaluators
improperly informed W6P ofd its standing with respect to
its competitora during the evaluation. It claims to have
been advised of the progresu .f the evaluation, its piobable
outcome and that HEW's target price for this procurement ex-
aceeded last year's contract price. Although WSP presents
these allegations as irregularities, we note that it ex-
pressed no objections until after it discovered that it
would not be awarded a contract. A protester cannot parti-
cipate in an irregular course of action and then be heard to
complain about it. Datawest Corporation, B-180919, January 13,
1975, 75-1 CPD 14.

Althiough, the 'agency evaluator involved conceder
that, during -numerous conversations initiated by WSP,
he informed WSP that more funds were budgeted for this
procurement because of added work and had answered WSP's
questions regarding-status of the evaluation process, he
denies revealing competitive standings, revealing probable
outcome or 'that WSP was provided information which would
have directly influenced prica negotiations between WSP
and the agency. WSP also suspects that Kirschner may have
received even more information which influenced its deci-
sion to reduce its price when it submitted its best and
final-offer but we find nothing in the record to support
this speculation. The record merely shows that WSP initiated
inquiries with Government personnel and does not indicate
that such discussions, if any, took place with others.
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VIP contends one of the evaluators predicted to others
the outcome of the evaluation. which, if known to WDP's comt- 
petitor., would have influenced their"offen. The evaluator
states that during frequent meeting., he discussed with
various state representatives the statu5 of several procure-
ments so that they could understand the\delayu in receiving
technical assistance and that no expesaed the hope that NSO
would be continued as an indication of concern for continuity
and the prompt provision of assistance to the states. An
expression of hope by a technical evaluator in not factual
advice as to which offeror has the better proposal or price.
We question, however, the propriety of the evaluator express-
ing such a hope because it could be construed as a predisposi-
tion in the evaluation process. Therefore, we suggest that
the Secretary, HEW, take action to insure such expressions
of hope are avoided during the evaluation process in future
procurements.

3SP alio utates that a WSP4 'donsuitant;whose biographical
resume was *dbiiftted with Kirsii6,ner's proposal, has had con-
tinulng possession of WSP's pioposal *aterzials, original
proposal, plans, etc.' The resume as. submitted by Kirschner
indicates that the consultant at that time'was a consultant
to WSP and two other organizptions and the Kirschner proponal
indicates an intention to use her As-an advisor on child
abuse if awarded the contract. The resume of this individual
also was submitted by WSP. The WSP proposal idoes not include
the consultant among the key members of the 'project. While
not specifically alleging that it. proprietary data wars mia-
appropriated, WSP states that the poasibility of a 1cross
introduction of NSP materials into the Kirschner proposal
should be investigated, We have examined the record and are
unable to conclude that the consultantiassisted in prepara-
tion of either proposal other than apparently consenting to
the use of her resume by both parties._jMoj''over, the matter
essentially relates to a dispute between two private parties
regarding proprietary rights which should not be resolved by
this Office. Garrett'Cororation, B-182991, B-102903, Janu-
ary 13, 1976, 76-1 CPD 20; Dillon Lumber Co., Inc., B-188631,
April 8, 1977, 77-1 CPD 249.

Accordingly, this protest is denied.

DMPety Co ller General
of the United States

.4- 8- - - -

.- ,

- - ~~~~~~~~~~~~ ' 3 . -~ ~~~~~~~~~~~~~..
<t?.;*~~~~~~~~~~~~24> ~~~~~~~~~j IL; **,~~~~~~~~~~~~~~~~,~.:\ J. j~



R. Martn
FIL 2

cmurruUsN fliSC. or' I343 UN"" 2r A1

D-189702 Nmb o7, 1978

The Honorable Joseph A. Califano, Jr.
The kioretary of saslth, Education &

Welfare

Deetr r. Secretary:

Hnclosed is a copy of our decision of today in

which we denied the proteut of the Washington School

of Psychiatry cOrtceCaing request for proposals NE.

ASD-7-77. we Call you attention, however, to the

suggestion tbsreLiv tbat action be taken to preclude

expressionu of hope by proposal evaluators as to

the results of the e'valuations in future procurements.

sincerely your.,

Comptroller General
of the United States

Enclosure

1.
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